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Hidden evidence of torture
Medico-legal reports in the European Union asylum procedure

THE MIGRATION CRISIS AND 
EUROPEAN UNION ASYLUM SYSTEM
One of the greatest human rights 
challenges and ethical dilemmas of 
our time is how to deal with migra-
tion. The international community is 
currently faced with close to 70 mil-
lion forcibly displaced people mainly 
due to conflict and violence, almost 
one percent of the world's population.
[1] The European Union (EU), like most 
countries elsewhere in the world, has 
the duty to offer international protec-
tion, based on the ratification of UN 
treaties, and to grant asylum to people 
who are fleeing 'persecution or seri-
ous harm' in their own countries.[2,3] 

The magnitude of the problem has 
made complying with these interna-

tional agreements while at the same 
time keeping the EU stable and safe 
very challenging. The recent refugee 
crisis, with around 1.2 million asylum 
applications in 2015 and 2016, caused 
the EU to introduce controversial border 
control measures, reducing the influx 
to 650,000 applications in 2017.[4] 
Almost half of these applications were 
approved, with approval rates greatly 
differing among member states.[5] The 
Common European Asylum System 
(CEAS) aims to ensure equal treatment 
of asylum applications in all member 
states. Recent CEAS legislation formally 
recognised the Medico-Legal Report 
(MLR) as an important tool to inves-
tigate 'signs that might indicate past 
persecution or serious harm' (see text 
box Article 18).[6] This report presents 

the challenges concerning the MLR 
in the EU asylum procedure, which 
were defined last year in an EU project 
involving NGOs from the Netherlands, 
Hungary and France, as well as lead-
ing experts from other member states.

 
ASYLUM SEEKERS 
IN THE EU NEED 
TO PROVE THEY 
ARE FLEEING 
PERSECUTION OR 
SERIOUS HARM

15-9-2015, Serbia. Refugees protest at the Serbia-Hungary border. 
(Photo UNHCR Igor Pavicevic)
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THE ROLE OF THE MLR IN THE 
ASYLUM PROCEDURE

CASE

An Ethiopian woman applies for asylum 
in the Netherlands. She claims she has 
been tortured in prison due to her hus-
band being part of the Oromo Liberation 
Front (OLF), an organisation that fights 
for the rights of the Oromo people and 
is prohibited by the Ethiopian govern-
ment. Her asylum is denied, because 
she cannot give enough details about the 
detention and her husband's work for 
the OLF. The accounts are not deemed 
credible. Her lawyer asks for an MLR 
from iMMO (see text box iMMO for 
more information). The 6-hour medi-
cal examination by a medical doctor 
and psychologist reveals around 40 
scars all over her body and symptoms of 
Post-Traumatic Stress Disorder (PTSD), 
which is also diagnosed in the medical 
record. While becoming highly emo-
tional, she gives more information about 
the detention and tells of being raped 
multiple times. The scars on her legs 
are evaluated as being highly consistent 
with her accounts of being beaten with a 
stick. It is also concluded that the PTSD 
makes it likely that she avoided talk-
ing about the traumatic events in the 
asylum application. Her lawyer submits 
the MLR and asylum is granted, based 
on the supporting medical evidence.[7] 

LEGAL ASPECTS AND CONTENT OF MLR

Assessment of an asylum application 
is done by establishing the facts of the 
claimant's account, and evaluating if 
there is a legal basis for asylum. The 
burden of proof lies with the applicant, 
who often has little to no objectively 
verifiable evidence to support his or 
her story. An MLR may contribute to 
the assessment of the credibility of 
a claim by examining the plausibil-
ity of any previous ill treatment.

The MLR consists of a forensic evalua-
tion of physical and psychological signs 
and symptoms. For example, certain 
scars may be typical for a stated torture 
method. Furthermore, psychological 
problems may explain why the applicant 
finds it difficult to disclose traumatic 
events. Avoidance, a feature of PTSD, 
can cause delayed disclosure. Moreover, 

the interview with a health professional, 
rather than with an immigration officer, 
may bring forward new information.

ARTICLE 18

MEDICAL EXAMINATION

§1. Where the determining authority 

deems it relevant for the assessment of 

an application for international protec-

tion (…), Member States shall, subject 

to the applicant's consent, arrange for 

a medical examination of the applicant 

concerning signs that might indicate 

past persecution or serious harm. 

Alternatively, Member States may 

provide that the applicant arranges 

for such a medical examination. (…)

Medical examinations carried out in 

accordance with this paragraph shall 

be paid for out of public funds.

§2. When no medical examination 

is carried out in accordance with §1, 

Member States shall inform applicants 

that they may, on their own initia-

tive and at their own cost, arrange 

for a medical examination (…).

§3. The results of the medical 

examinations referred to in §1 and 

2 shall be assessed by the determin-

ing authority along with the other 

elements of the application.

AVAILABILITY OF THE MLR

FEW MLRS REQUESTED BY 

IMMIGRATION AUTHORITIES

The recent EU legislation requires 
immigration authorities to call for an 
MLR 'where the determining authority 
deems it relevant for the assessment 
of an application' (see text box Article 
18). Yet, authorities rarely request 
MLRs and asylum seekers are there-
fore forced to independently arrange 
for an MLR. In the Netherlands, about 
10 MLRs per year are requested by the 
immigration services, compared to 
100 MLRs per year being submitted 
by applicants, executed by iMMO.[8]

Jurisprudence, yet to be developed, 
may guide immigration authori-
ties in determining which condi-
tions call for an MLR and could 

further the availability of MLRs.

CAPACITY PROBLEMS OF NGOS

EU legislation does not provide a basis 
for payment of the MLR when submit-
ted by the applicant (see text box Article 
18) and it is usually not paid for by 
immigration authorities. For example, 
iMMO has produced around 600 MLRs 
and thus far only received financing by 
immigration authorities for 47. NGOs 
therefore predominantly rely on private 
funding and volunteer health profes-
sionals to execute the examinations.
[9] Capacity problems create long MLR 
waiting times, causing additional costs 
for member states, and stressful and 
potentially harmful prolonging of the 
uncertainty about the applicant's future.

Lack of funding also gives rise to the 
ethical question: 'Which requests for 
an MLR should be granted and which 
should be refused?' It's hard to de-
fine how such decisions ought to be 
made, as multiple factors need to be 
taken into account such as country of 
origin, medical signs and symptoms, 
and legal obstacles to an MLR being 
of value. iMMO rejects approximately 
20% of the requests for an MLR, partly 
because of capacity problems. Scarcity 
of resources also gives rise to the need 
to shorten examinations and reporting. 
However, this proves to be difficult due 
to the complexity of the examination 
and the thoroughness of the conclu-
sions demanded by the immigration 
authorities. On average, the examination 
takes 4-6 hours and over 20 hours of 
subsequent analysis and report writing.

Without measures for reliable financing 
of MLRs, capacity problems and there-
fore undesirable and costly prolonging 
of the asylum procedure will remain.

DIFFERENCES IN EXAMINATION 
AND INTERPRETATION OF MLRS

PURPOSE OF MLR

MLRs are used for different purposes 
throughout the EU. For example, in 
Hungary all asylum seekers are detained 
in detention centres, and NGO medical 
reports are used mainly to challenge 
this detention. In France, few MLRs 
are produced because NGOs fear that 
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their introduction will disadvantage 
asylum seekers who are not suffering 
from physical or psychological sequelae 
resulting from torture or violence. In the 
Netherlands and the UK, NGOs have 
been producing MLRs for many years, 
and both the judiciary and government 
acknowledge the value of these reports.

USE OF THE INTERNATIONAL GUIDELINE 

AND PROPER EVIDENTIARY STANDARD

The UN adopted Istanbul Protocol (IP) 
is the established international guide-
line for torture investigations and is 
recommended in EU asylum legislation. 
It gives detailed information on the 
principles of forensic medical examina-
tion and reporting on torture and related 
forms of violence.[10] However, forensic 
doctors employed by the government 
to investigate asylum applicants usu-
ally have a background in national 
criminal investigations and therefore 
often lack the necessary knowledge of 
torture practices and effects and the 
application of different standards of 
proof. This can lead to MLRs that are 
of little value. The evidentiary standard 
in criminal law is 'beyond reason-
able doubt', whereas in the asylum 
procedure the story ought to be 'plau-
sible', and the 'benefit of the doubt' 
principle applies in certain cases.[11]

INTERPRETATION BY IMMIGRATION AUTHORITIES

The MLR is not always treated as expert 
evidence by immigration service deci-
sion makers, nor given due weight, 
despite the fact that the MLR is included 
in the European Asylum Support Office 
(EASO) training for EU immigration 
services.[12] For example, the expertise 
of experienced health professionals or 
the clinician's expert opinion on the 
cause of the medical conditions are 
sometimes disputed.[13] When authorities 
question the MLR conclusions, a second 
opinion is rarely requested, although 
this is common practice in other areas 
of law. Interdisciplinary meetings are 
not often held, and creation of mutual 
understanding can prove to be difficult.

EU TRAINING MANUAL

A structured MLR format could reduce 
the existing differences between mem-
ber states. Well-trained health profes-
sionals would ensure reliability and 

usefulness of the reports, and training 
of legal workers would create more 
consistent interpretation. For that end, a 
training manual for health professionals 
and legal workers was developed in the 
aforementioned EU project.[14] The com-
mon standards presented in the manual 
are based on the IP and include guide-
lines for health professionals, required 
competencies of the health professional, 
tools for legal workers to appropriately 
incorporate the medical findings in the 
decision-making process and, lastly, 
measures for self-care due to the poten-
tially traumatising nature of the work.

CONCLUSION – THE MLR HAS BEEN 
FORMALLY RECOGNISED BY THE 
EU BUT CHALLENGES REMAIN
Immigration authorities need to 
determine if there is a legal basis for 
international protection, and asylum 
should be granted if previous persecu-
tion or serious harm is plausible. An 
MLR, produced according to the existing 
guidelines and by trained health profes-
sionals, can be of assistance in difficult 
cases by providing objective informa-
tion regarding the stated histories. An 
MLR can make hidden traumas visible 
by exposing physical and psychological 
injury potentially related to ill treatment. 
It is acknowledged to be a valuable ad-
dition to the credibility assessment in 
the asylum procedure. While formal EU 
recognition of the MLR is an important 
step forward, challenges regarding avail-
ability, financing, uniformity, quality 
and interpretation of the MLR by immi-
gration services remain. An EU training 
manual with common standards for the 
MLR was developed to address some of 
these challenges. Further development 
and implementation of policies and 
guidelines by lawmakers, (EU) judiciary, 
and immigration authorities will con-
ceivably create additional improvements.
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iMMO - institute for Human 

Rights and Medical Assess-

ment – www.stichtingimmo.nl 

 
iMMO is a non-governmental 

organization in the Nether-

lands that focuses on forensic 

medical assessments of suspected 

victims of torture and inhumane 

treatment in the context of the 

asylum procedure. The examinations 

are executed by medical doctors and 

psychologists, mainly volunteers.

21-10-2015, Croatia. A line of refugees is escorted by police  
to buses to the registration centre.  
(Photo UNHCR Mark Henley)


